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1. Introduction |

In the drafting of the FCA, there were a number of key issues that the
implementation of this Act was intended to address. These included the
following:

Preventing the proliferation of specifically small arms in the country
(especially handguns and assault firearms);

Addressing and tracking the large number of small arms (specifically
handguns) issued to members of various government departments under
the apartheid;

Actively encouraging a culture of responsible firearm ownership in South
Africa; ‘

Cleaning up the National Firearms Register which, at the time, still
included firearms issued to Namibian citizens emanating from the South-

" West Africa era;

Clearing the National Firearms Register of records of those firearms
licensed to deceased persons and which had not been clearly handled by
the deceased's respective estates; .

To ensure that the development of a Central Firearms Registry which
would address the integrity of data captured and available to governrhent
of accurate information regarding who possesses registered licensed
firearms; - ‘

Initiating a system through which firearms licences would be issued to
applicants who had shown that they were responsible people who could
be entrusted with firearms through the issue of competency certificates
(ascertaining that a person to whom a firearm licence was issued was a
stable and responsible person as provided for in Section 6 of the FCA
whilst also complying with the stipulations of Regulations 13 and 14); and

Ascertaining that applicants for firearm licences have proficient knowledge
of the important aspects of the FCA, as well as being proficient in the
handling of the various categories of firearms for which applications for
licences can be submitted (compulsory training in SAQA approved unit
standards pertaining to different categories of firearms - so-called
proficiency training).
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d. establish a comprehensive and effective system of firearm control and
management; and ‘

e. ensure the efficient monitoring and enforcement of legislation pertaining to
the control of firearms.!

In introducing the Act in Parliament, the then Minister of Safety and Security
stated that -

“The Act is a critically needed and constructive piece of legislation
which lays the foundation for more structured control of firearms in
South Africa and ullimately Southem Africa. The legisiation is
comprehensive, yet easy to read and understand.

The active and sound implementation of this Act will further enhance
the ability of the South African Police Service to serve and protect
the cormunity, and will ultimately bring about a safer South Africa”

2, Background to this report

Parliament passed the Firearms Control Act (FCA) in 2000. The FCA was
assented to by the President on the 4 April 2001 and put into operation with

. effect from the 1 July 2004. . . R

The main reason that the Act only came into operation in 2004 was to allow
SAPS (who are responsible for implementing the Act) to put in place the
necessary systems and processes required for the implementation of the Act.

In the lead up to the Act becoming operational, SAPS were allocated R290
milion to enable them to develop the necessary systems and capacity
required for this implementation.

The Act requires the Registrar (the National Commissioner of the Police) fo
establish a Central Firearms Registry. The Central Firearms registry has been
established under the Visible Policing Division.

The Act provides for an Appeals Board to hear appeals from people who have
had their licenses refused. The Appeals Board is appointed by the Minister of
Dalian  Tha RAPSR are reauired to provide the administrative support
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o Despite the intention of the Act and resources allocated to the CFR,
— significant problems still exist with regard the implementation and

administration of the Act.
I! : The importance of ensuring a sustained and efficient implementation of the
Act was recently highlighted at the 2010 Cabinet Lekgotla. This area was

identified as one of the priority action areas for the Department of Police.

In addressing this priority and government's approach to firearm control, it has
e become necessary to tackle the challenges that the department is facing with
: [: i regard to the CFR and the legislative processes surrounding the Act.

y In June 2010, the Minister of Police appointed a Task Team led by the Civilian
m 5 Secretariat for Police to undettake a thorough and in-depth assessment of the
- problems experienced with the implementation of the Act.

i g The Task Team's role was, through an assessment of the current situation, to
RS deveiop a clear set of recommendations on how the problems in the CFR
o administration of the Act could he addressed.

2.1Terms of Reference of the Task Team

Ii | ] The assessment was required to address both the functioﬁing of thé C'Fli,
and the legislative issues impacting on the firearms licensing processes and
related matters in terms of the Act on the other.

The assessment drew on available expertise and experience relating to
i systems and processes that could contribute to improving the petformance of
o the CFR as well as matters relating to firearm legislation.

« legislative issues
The identification of gaps and weaknesses in the Firearms Control Act
and Regulations

I « Process issues
b An assessment of the different processes, mechanisms and systems

I P The assessment covered the following areas:
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2.2Process involved in the assessment
In carrying out the assessment the following steps were followed:

Workshaps held with the task team members to identify the approach
to be used during the assessment.

Conducting site visits to the CFR and engaging in discussions with key
officials deployed at the CFR.

Reviewing the licensing process at the CFR and observing how the
process and the process flow worked within the CFR, This included an
assessment of the end-to-end licensing process as well as examining a
sample of licenses being processed by the CFR.

Receiving and analysing official presentations from staff at the CFR,
iSM, CRC and the Appeals Board. The 1SM, SITA and the CRC wete
consulted with regard to their role in supporting the functioning of the
CFR and not for evaluating the delivery of their mandate in, the
Department. ,

Bd
[} i

~ Gonducting site visits ta Provinces and local Firearm Registry Centres

at the following areas.
a. Gauteng: Brooklyn, Linden, and Soshanguve,
b. KwaZulu-Natal: Empangeni and KwaMashu,
c. Mpumalanga: Delmas, Middelburg, Nelspruit, and Witbank,
d. Western Cape: Mitchelis Plein, Nyanga and Phillipi East.

Two Provincial DFQ offices were visited (Gauteng and Mpumalanga).
This was done in order to determine the role of a Province in the
implementation of the Act. :

Conducting interviews with a variety of stakeholders and role players.

These included people from the legal fraternity, NGOs, officials at the
CFR, police officials investigating corruption at the CFR as well as
CRC. ISM and SITA staff (where applicable).




Task Team Report on the implementation of the FCA
Confidential

« Conducting analytical reviews of documentation (the Act, Regulations,
Directives, National instructions, Application Forms, and other relevant

~documents).

« Reviewing certain Court Judgement and the 2007 Public Protector's
.Report. '
« Conducting a series of workshops with the Task Team based on

information received to identify and analyse gaps and weaknesses with
the current functioning of the CFR and implementation of the FCA.

3. Budget of the CFR

As stated earlier, in order to allow the Police to implement the FCA, SAPS
received R280 miltion during the initial design and implementation phase of
the Act {o enable them to effectively implement the Act.

Since 2007, the department has spent more than R307 997 860 on the CFR
and National IT systems. ’ s

The table below indicates the amount spent since 2007 on the CFR and’iT
systems linked to the CFR. -

2

i

84706489 101,470,648

People applying for licenses are required to pay licensing fees and the money
received is then paid pack to National Treasury. During the 2009/10 financial
year, the department paid National Treasury an amount of R42.9 million for

revenue received through the licensing process.

The CFR does hot exercise direct control over finances relating to all
components of the Act and the budget for provinces and stations are
managed and allocated by provinces and local stations as part of the crime
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for licenses are required to obtain a competency certificate prior to a license
Ii— being issued.

. One of the biggest challenges for the effective implementation of the Act is the
I} : ability of the CFR and provinces to process license applications.

There are currently major backlogs in processing these licenses and this
backlog is the major cause of litigation. These backlogs have also resulted in

a general lack of public confidence in the ability of SAPS to implement the
FCA. ‘

3

One of the problems experienced by the Task Team is that the figures
provided by the CFR are at times contradictory and it has not been possible to
accurately verify all the figures provided by the CFR. However, the Task
Team has compiled a set of figures based on the information obtained from
the CFR. (Most of these figures were as of 30 July 2010).

Listed below is the breakdown of the backlog that currently exists with regard
to people who have applied for new firearm licenses under the FCA, people
who have applied for competency certificates in terms of the FCA.

Before | 2007 2008 2009 2010 TOTAL
. 2007
E |
. 299 1296 3701 39 499 81 300 126 085

(=

2007

15 550 32 812 76 731 287 493 42 864 455 450

As at 30 July 2010, the backlogs with regard to processing of competency and
new firearm licenses indicates that there were 126 095 new licenses and 455
450 competency certificates still to be processed by the CFR.,
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The delays in the finalization of renewals is as a result of a number of factors,
including forms not being filled-in correctly, delays in the finalization of
competency certificates by the CFR and delays in conducting safe
inspections.

If one combines the number of applications outstanding related to the renewal
of firearms in compliance with the FCA is 804 942 and those outstanding
regarding new licenses and competency certificates, the fotal number of
applications outstanding as on 30 July 2010 was 1 387 487.2

Some police officials have argued that the renewal of licenses need not be
prioritized because, as long as the person has applied for renewal within the
specified time-lines; the old green license remain valid along as the applicant
has proof of application for renewal.

While the argument of these police officials may allay the fears of some of the
public whose licenses have yet to be processed, it also means in effect, the
control measures envisioned by govemment when the FCA was passed are
not in effect and are not being implemented.

The table below is the provincial breakdown of firearm licenses renewals thaf

have yet to be processed by provinces. (figures applicable at 30 July 2010).

TOTAL -~ 77 7 | 804 942
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The table below shows a break down of the dates on which the renewal
applications were received.

. 17, * &
Before 2007 2008 2009

2010 TOTAL
(4 t0 6 years | (3 years (2 years (1 year
outstanding) | outstanding) | outstanding) | outstanding)
|68 618 103 465 159 836 454 115 18 849 | 804 942

Listed below is a sample of some of the stations visited by the Task team and
the backlogs regarding renewals at these stations.

11931

394
Linden 6571
Middelburg 196 .
Nelspruit 8858 -_ , | o
_Soshanguve 2658 , o
Witbank 3900 . ' ; ——

4.2Corruption and irregular issuing of license

One of the key objectives of the FCA was to clean up the database of who
owned firearms and to be able to ensure more effective control over the
issuing of licenses to individuals.

During the assessment, a number of conceming issues ware raised regarding .
iregularities in the issuing of firearms licenses. Some of these irregularities
include;

» The issuing of firearm licenses under the old Arms and Ammunition
Act. Under the old Act, green firearm licenses were issued and undear
the new FCA white firearm licenses are issued. In essence, once the
FCA came into operation no licenses should have been issued under

the old Act and no further green licenses should have been issued.
Snmea af tha nrwvinees and CFR atill allanardh: haus asinnaned e
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_ » The task team was informed by legal representatives of firearm owners
'i—' that they were aware of people who had lost firearms and failed to

! report these losses. To avoid prosecution or sanctions, the owner of

. the lost weapon licensed the weapon on the new system as still being
I| | in his/her possession.

o * Firearm owners approached the Task Team in September 2010 and
l’ f provided information on 12 known cases where firearm licenses had
hed been approved and issued to people. In each instance, the individuals
received a license for a firearm for which they had not applied. It would
appear that, in most of these cases, the individuals had under the old
Act legally possessed these firearms but had subsequently legally
disposed of firearm. This would imply that some licenses that were
issued were not based on application forms and do not comply with the
provisions of the FCA. The exact number of such licenses issued is
difficult to accurately estimate because the Task Team relied only on
people willing to come forward and report such irregularities. What is
also of concern is these licenses were all issued in the period after the

(. assessment begun and it is possible that officials in the GFR in an
|| : attempt to hide some of the backlogs were randomly issuing licenses
without proper process. e

[ . . . Lo
If \ In addition to irregutarities in the issuing of firearm licenses, there were also

serious allegations made by members of the legal fraternity regarding
corruption in the issuing of firearm licenses. The chair of the Task Team met
with a police official working with members of the DPCI on cases related to
corruption in the CFR and at the provincial level regarding the issuing of
licenses. The Police official corroborated some of the allegations made by the
members of the legal fratemity. The areas of corruption appear to refate to the
following: .

- Issuing of licenses to people who legally should have had their

licenses refused.

- People having to pay bribes to ensure that their licenses are issued
and to avoid delays.
People being able to license prohibited firearms which are then not
accurately listed on the system.

One of factors that contributed to some of these problems and lays the

ar b ma - - Y S T
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In theory, the old system should only be used to draw down information and
no person should be able to issue licenses based on the old system. However
allegations have been made (and confirmed by SAPS investigators) that
some CFR staff are issuing licenses on the old system and then applying for
renewals on the new system and back-dating these renewals to correspond
with the deadline set for renewal of licenses need to be seriously investigated.
What is of particular concern is that it has been alleged that abuse of the dual
systems is being used to license weapons that the new system will not aliow
licenses for, such as AK- 47s.

As long as there is a backlog in the renewal of licenses under the old Arms
and Ammunition Act and other issues related to renewal of licenses under the
FCA are not resolved, the existence of dual databases and the potential this
creates for abuse will constitute a serious risk {o the effective implementation
of the FCA. :

4.3 Integrity of the databases system

One of the objectives of the FCA was to ensure that the database system
created under the Arms and Ammunition Act was cleaned up and to create a
new database under the FCA. The new database was intended to provide an
accurate and comprehensive picture of who owns and, possesses legal
firrarms with the correct details regarding such persons and weapons
licensed.. However, the backlogs in renewal applications coupled with
iregularities in the issuing of firearm licenses under the FCA raises serious
questions regarding the integrity of the new database system.

4.4 Court cases lodged against the CFR

As a result of the backlogs and inefficiencies in the processing of firearms the
Department, the National Commissioner and the Minister of Police have
been subjects of significant litigation and court applications resulting in
significant legal costs and embarrassment to the department, as well as to
the Minister and National Commissioner.

While there are certain elements who seek to undermine the FCA and have
initiated litigation aimed at undermining the intentions and objectives of the
ECA  tha mainrity of litination anpears to relate to issues of administration
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not communicated to the applicant, resulting in an unnecessary court order
being granted.

The Task Team was also given a document of a court order granted on 21
March 2010 where the court instructed the CFR, the Minister and the
National Commissioner to ensure that the applicant's application was
processed within 30 days. Since then, there has been not progress and the
CFR have not communicated with the applicant. The situation now exists
where the applicant's attorneys could now apply for a bench warrant against
the National Commissioner or the Minister for contempt of court.

4.Sindependence of the Appeals Board

The Minister of Police appoints the Appeals Board with the intenfion that the
Appeal Board will operate independently of the CFR. However, the
relationship between the Appeals Board and that of the CFR has become
blurred and the Appeals Board is perceived to be a body that rubber stamps
the decisions made by the CFR. '

In the High Court case of George Black vs the Minister of Safety and
Security, the judge in his ruling criticized the Appeals Board for ot havmg
the expert knowledge of firearms to enable it to properly rule on cases and
that the impression created was that the Appeals Board merely rubber
stamped the refusals or decisions of the CFR.

4_6Renewals under the FCA

FCA states that competency and firearm ficenses should be renewed every
five years if the weapon is licensed for self-defense purposes. For a person
to be licensed to possess a restricted firearm for self-defense purposes,
such a license must be renewed every two years. A license to possess a
firearm for occasional or dedicated hunting or for sport shooting, the renewal
period is every 10 years. All competency certificates are to be renewed
every five years.

The FCA or Regulations do not describe processes or procedures to be
followed in respect of re-application for competency, other than to state that
a competency certificate lapses after five years (Section 10(2) of the Act).
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The fable below lists the number of competency certificates which will c:ome‘
up for renewal over the next five years

12009
8

1204100 i

a0 12043 T 2004
76 305

126634 | 111578

The area relating to the issue of renewal of competency certificates needs to
be addressed as a matter of urgency in order o ensure compliance with the
provisions of the FCA. The CFR needs to have a plan in place to address
those persons who will have to renew their licenses and competencies in the
next three years.

In addition to competency certificates that need to be renewed, there are also
firearm licenses that will need to be renewed over the next five years in
compliance with the FCA.

The table below indicates the anticipated license renewals that will nesd to be
dealt with during the next five years.

12010 201

2214

The process around these renewals also needs to be properiy commdnicated
to gun owners. There is currently considerable confusion emanating from
mixed messages being sent from the CFR.

4.7 South African Hunters & Game Conservation Association vs the

Minister of Safety and Security

In June 2009 the SA Hunters and Game Conservation Association
(SAHGCA) was granted an Interim relief order against the Minister of Safety
and Security (Minister of Police) in the North Gauteng High Court. The interim
order in essence negates the obligation for firearm owners who possess
valid licenses under the old Arms and Ammunition Act to re-license their
firearms under the new FCA within the timelines specified in the transitional
provisions of the FCA. :




Task Team Report on the implementation of the FCA

Confidential

issued a statement supporting the Firearm Amnesty and supporting
Minister's call for all people who had missed the cut off date for relicensing
their weapons under the new FCA to make use of the Amnesty period to
apply for licenses under the FCA.

A series of settlement discussion were then held between the SAHGCA
legal representatives and the department's legal representatives. A
settliement agreement was drafted which in principle both sides agreed to.
The settlement agreement would see the SAHGCA discharge the order and
thus allow the implementation of the FCA requiring all persons with licenses
issued under the old Act to apply for new licenses under the FCA. However
the stumbling block in resolving this matter has been the concerns the
SAHGCA have regarding the efficiencies and irregularities in the manner in
which the CFR is handling licensing processes. Discussion held with
SAHGCA would indicate that SAHGCA is cognisant of the fact that the
problems in the CFR cannot be resolved overnight but would want to see
that there is a process being put in place to resolve problems in the
functioning the CFR.

The effective implementation of the FCA is dependent on this case being
resolved in favour of the order being overturned or discharged. There are
currently two options available to the department and the Minister: « . »
1) Our department’s legal representatives can go back to court and re-
argue the matter and attempt to have the interim order over-turned. In
“such an event, the opposing counsel would argue to have the order
made permanent.

There were serious problems with the manner in which the initial case
involving the SAHGCA was handled from the department's side. The
advocate representing the department in this matter has also pointed
out serious flaws in the arguments used to underpin the interim order
granted. However the risk in this approach is that the current backlogs
and administrative problems in the CFR could jeopardise our chances
to successfully argue the case. :

2) The depariment's legal representatives negotiate a settlement of the
case and get the interim order discharged through mutual agreement.
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The media and gun owners have frequently used the figure of between 800
000 and 1 million people who failed to renew their licenses under the FCA.
However the figure listed on the CFR database is estimated to be between 60
000 and 100 000. These figures appear to be corroborated by some of the
gun owners’ iegal representatives.

Whichever way the matter with SAHGCA is resolved, there will need ta be a
contingency plan in place to deal with those potential appllcatlons to ensure.
this does not cause further backlog.

4.8 Legislative issues

Amendments to the FCA were finalized in 2007 and fo ensure these
amendments took effect regulations were required to be finalized and
proclaimed. The regulations were published for comments and, while
comments were received more than 12 months ago, these regulations are
yet to be finalized.

On the instruction of the Minister, the Civilian Secretariat for Police is now in
the process of finalizing the regulations but certain problems in the
Amendment Act have been identified that have delayed the finalization of
these regulations. The draft Regulations are cumbersome and contradictory
therefore redrafting is required to ensure alignment with the Amendment
Act, 2006,

Considerable work has now been done and it is now envisaged that the final
draft of the regulations will be ready for approval by the Minister during
November 2010.

4.9 Support for the FCA

Lessons from countries like Canada, who have successfully implemented
firearms controls, point to the success in implementing gun controls relying,
in part, on securing the buy-in and support of key role players including large
_sections of gun owners.

In South Africa there are two types of gun owner associations, those that




Task Team Report on the implementation of the FCA

5

5.2

Confidential

Summary of key problems identified during the assessment which give rise
to the challenges

The following section summarizes some of the key problems identified by the
Task team which give rise to the challenges being experienced in the
implementation of the FCA. The section only provides a broad summary and the
actual details of the problems are contained in Annexure A — Sityational Analysis
of the CFR.

Management and Organizational Design

One of the key problems identified by the assessment is the dual functions of
the many of the officials based at the CFR and those appointed as DFOs.
They all (with the exception of Gauteng) fall under FLASH, which deals with
Firearms, Liquor and Second-Hand Goods. This means that their focus is on
all three of these areas and they are not able to focus exclusively on the FCA
and firearms-related matters.

Additionally, a number of the DFOs and their resources at a provincial and
station level are roped into additional general crime pravention work thus
affecting their ability to function as DFOs. - ‘

The organizational design of the CFR is over complicated and does not
necessarily speak to the requirement of the Act and regulations. Staff at the
CFR and provinces who were interviewed did not understand or could not
explain the organisational structure. Roles and responsibilities also appear to
change on an ad-hoc basis largely due to reactive responses by senior
management to problems. The assignment of authority, roles and
responsibility are also blurred and unstructured. Junior officers have functions
that are not accessible to their supervisors. This practice, together with a lack
of supervision, creates a serious security risk. In addition, the organizational
plan does not support proper planning. There appears to be a lack of strategic
vision resulting in poor planning, and fire-fighting to resolve problems.
Ultimately there appears to be a lack of capacity to formally plan and address
problems.

The day-to-day operations of the organizations are conducted in a more

IR R R 1 SR [ e S Sy Y
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ISM and CRC are integral to the successful implementation of the FCA but
i they do not appear to have been drawn into the CFR planning and this results
in ad-hoc and unplanned requests being made to these two entities.

A The SAPS has five key strategic interventions with regard to firearm control as
outlined in their five-year strategic plan, but these are not accompanied by an
] effective and detailed implementation plan.
||

When the Act finally came into operation, SAPS presented an implementation
f plan to Parliament in 2004 and this plan is yet to be fully implemented.

l Instructions and directives emanating from the CFR are at times confusing
T and poorly drafted and communicated. (See page 41 and 42 — Annexure A
ﬂ ¢ Situational Analysis). In addition there appear to be no consequences for any
failure to implement directives or instructions. The result is that these are
- often treated as suggestions rather than directives or instructions.
i The CFR has a policy and legislative unit as required by the Act. However,
I this unit is ineffective and as a result there is a Iack of contmuous research
P and policy development. s
There is no effective organizational risk management plan in place and this
places the implementation of the FCA at risk.

5.3 Communication

, One of the key problems affecting the implementation of the FCA is poor
i communication. This relates to both internal and external communication.

Internal communication information management lines between the CFR and
its provincial components are unclear, poot, sporadic, inadequate and
sometimes confusing to the intended recipients.

The same applies to external communication. There is no properly structured
information sharing strategy that is intended to communicate with members
i of the public. Instead of communicating requirements for licensing to
P members of the public, the CFR has rather chosen to keep the public in the
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The inability of the CFR to communicate with members of the public and
Stakeholders has resulted in serious frustrations. In some cases members of
the public who have received no communication from the CFR regarding
applications assume these applications are lost and submit duplicate
application thereby further clogging up the application system.

The CFR has recently established a call centre in order to improve
communications. However call takers at the Call Centre are not capacitated
and trained to provide applicants with correct and accurate information.
There is also a lack of data integrity on the IT systems supporting the call
takers and no proper records kept with regard to the nature of the queries
received. The Call Centre, which should serve as the front desk as well as
the image of the CFR, is neither properly functional nor empowered with
current information and therefore is unable to play its role effactively.

S.4Complication of processes, discretion and disorganization

The Act itself, as explained by the then Minister of Safety and Security, is not
that complicated. However there has been a tendency by the head of the
CFR to over complicate processes. Some sections of the application forms,
for example, do not speak to the Act and have been over complicated and
could be better designed. The forms need to be redesigned to be leés
complicated and properly aligned to the Act. g

The systems in place at the CFR are completely dysfunctional and rather
than assisting in streamlining the process, they serve to create blockages
and delays.

There is a serious lack of clarity regarding the processes to be followed in
applying for licenses and competencies. The forms make provision for the
applicant to write a brief motivation on the actual forms themselves.
However, when some applicants do not submit a further detailed motivation
(not specified on the forms), the application is denied due to lack of
motivation. Equally when some applicants submit detailed application
alongside the form the local DFO informs them it is not necessary and
removes the application from the form before submitting it to the CFR.

Despite the comnlex svstems aestablishad and sinnifirant racnsirrac nreidned





































